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AMENDED COMPLAINT (Filed December 6, 1972) 6a 


UNITED ST"TES DISTRICT COURP 
SOUTHERN DISTRICT OF NEW YORK 


at A oe ae ed x 
DAVID STIRLING, JR. and 
WILLIAM G. STIRLING, : 
Plaintiffs, 
CLASS ACTION - 
-against- -AMENDED COMPLAINT-~ 
CHEMICAL BANK, individually, PLAINTIFFS DEMAND 
and as Agent; THE CHASE MANHAT- 3 TRIAL BY JURY 
TAN BANK, N. A.3; MARINE MIDLAND Paci es Sane Sc ee 
BANK - WESTERN: MARINE MIDLAND 
BANK - ROCHESTER: LINCOLN FIRST : 
BANK OF ROCHESTER (formerly 12 by A1¢ 
LINCOLN ROCHESTER TRUST COMPANY) ; 
UNION COMMERCE BANK, FRAITK BEATTY; : ( D. B.R) 


JOHN J. IRISH; PAAVO PRIMA; 

"RICHARD ROE"; "MICHAEL ROE"; 

"MARTIN ROE"; "ALPHONSE ROE" sand : 
"BILL ROE", (quoted names ficti- 

tious, true names being unknown, 

the parties intended being officers 

joe employees of the respecti y 
named defendant banks, as co- 
conspirators, along with other co- 
conspirators, not herein named), 


Defendants. : 


Plaintiffs allege: 


AS TO ALL CAUSES OF ACTION, UNLESS 
OTHERWISE ALLEGED: 
1. (a) Plaintiffs are residents of the State 


(0) The defendant Chemical Bank is a New 


rx State chartered banking corporation, having its 


< 
ie) 
ty 


principal office at 20 Pine Street, New York, New York. 


(c) Tne defendant Chase Manhattan Bank, 


N. Aw, is a national bank, having its principal office 


at One Chase Manhattan Plaza, New York, New York. 7a 

(4) The defendant Marine Midland Bank - 
Western is a New York State chartered banking corporation, 
having its principal office at 237 Main Street, Buffalo, 
New York. 

(e) The defendant Marine Midland Bank - 
Rochester, is a New York State chartered banking corpora- 
tion, having its principal office at One Marine Midland 
Plaza, Rochester, New York. 

(f) The defendant Lincoln First Bank 
of Rochester (formerly Lincoln Rochester Trust Company) 
is a New York State chartered banking corporation, having 
its principal office at 183 Main Street East, Rochester, 
New York. 

(g) The defendant Union Commerce Bank is a 
banking corporation, chartered under the laws of the State 
of Ohio, and having its principal office at 917 Euclid 
Avenue, Cleveland, Ohio. 

(hn) At all the times herein mentioned, the 
individual defendants, John J. Irish, Frank Beatty, Paavo 
Prima, officers and/or employees of Chemical Bank, "Richard 
Roe", "Michael Roe", "Martin Roe", "Alphonse Roe" and "Bill 
Roe" (quoted names fictitious, true names unknown to plain- 
tiffs, the parties intended being officers and/or employees 
of the other defendant banks herein), were co-conspirators, 
who, together with the other named defendants, plus other 
co-conspirators not herein named, engaged in the acts herein- 


after alleged. 


2. (a) All named corporate defendants herein, 
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8a 


along with other co-conspirator banks (through their officers 
and/or employees) not herein named, acted as principals in 
the plan and scheme of conspiracy alleged herein, and the 
defendant Chemical Bank also acted as a limited Agent for 

the other corporate defendants herein, in the scheme and 
conspiracy alleged herein, pursuant to the terms of a 
certain Revolving Credit Agreement ("Agreement"). 

(b) The acts of all the corporate defendants 
herein alleged in connection with said Agreement constitutes 
the transaction of business in the State of New York, and, 
more particularly, in the Southern end Western Districts 
of the State of New York. 

(c) At all times herein alleged, with the 
exception of the defendant Union Commerce Bank, e1l the 
corporate defendants named herein were doing business with- 
in the State of New York. 

3. (a) This Court has jurisdiction as to the 
First Cause of Action herein alleged, under the principle 
of pendent jurisdiction; §§ 301 and 202 of the N. Y. Civil 
Practice Law and Rules (McKinney's Consol. Laws of N. Y.) 
and as to such cause of action, the venue is proper under 
§ 28 U.S.C. § 1391(b), § 1392(a) and § 94 of the National A 
Banking Act, 12 U.S.C. § Sl. 

(b) The jurisdiction of the Court as to the 
Second and Thirca Cuases of Action herein is based upon § 27 
of the Securities Act of 1934 (the "Exchange Act"), 15 U.S.C. 
§ 78{ae), as amended, in that the claims alleged herein 


in the said Causes of Action, arise under the Securities 


Act and the Rules and Regulations of the Securities and 
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Exchange Commission promulgated thereunder, including, 9a 
without limitation, §§ 10, 13, 16, 18, 20 and 32 of the 

Exchange Act (15 U.S.C. §§ 78(5), 78(m), 78(p), 78(r), 

78(t) and 78(ff) respectively). 

(c) The illegal acts complained of herein, 
occurred, in substantial part, in the Southern and Western 
Districts of the State of New York. 

(d) All of the corporate defendants and co- 
conspirators herein, along with other co-conspirator bank-~ 
ing corporations not specifically named herein, are parties 
to the aforesaid Revolving Credit Agreement. Section 10.05 
of said Agreement provides for the application of the Laws 
of the State of New York for the construction of said Agree- 
ment, and other, therein specified documents, relevant to 
the resolution of the matters herein. 

4, STIRLING HOMEX CORPORATION ("Stirling Homex") 
was and is a public Delaware corporation, with its principal 
office in Avon, New York, and up to on or about June l, 1972 
maintained offices in New York, New York, and was engaged in 
the business of furnishing housing upon an expedited basis 
to governmental authorities and agencies devoted to furnish- 
ing housing and dwelling units pursuant to various federal, 
state and local laws, to non-profit sponsors of such housing, 
and to private investors. The said business includes site 
examination, acquisition of the site, preparation and sub- 
mission of proposals by Stirling Homex to furnish such 7 
housing through in-plant manufacture of modules and selling 
and installing the same. 


5. Class Action Allezations 


(a) A Class Action is alleged pursuant to 


Rule 23(b)(3) F.R.C.P. we 


(b) The Class consists of all persons who 
owned, purchased or sold securities of Stirling Homex 
between March llth, 1972 and July 10th, 1972, during which 
pe: iod the defendant banks and their officers, servants and 
employees, being the named individual defendants joined 
together, conspired and agreed falsely, together with other 
co-conspirator banks, to effect the plan and scheme herein- 
after alleged, the object of which was, amongst other things, 
to gain control of Stirling Homex, and to elevate their 
positions from that of unsecured creditors to secured creditors, 
possessed of liens covering all of the assets of Stirling 
Homex, and thereby freezing out all other creditors as well 
as the preferred and common stockholders of Stirling Homex, 
and further, curing which period the prices of the common 
stock and preferred stock of Stirling Homex were caused to 
be artificially manipulated and pegged by reason of the 
fraudulent misrepresentations and breaches of promises of 
the defendants and other co-conspirators as hereinafter more 
particularly alleged. 

(c) During this time, Stirling Homex had, 
and still has approximately 8,900,000 common shares and 
500,000 $2.40 cumulative convertible preferred shares out- 
standing. Stirling Homex's common stock and preferred stock 
are widely held by many thousands of shareholders through- 
out the country, and plaintiffs each own approximately 
1,800,000 shares of Common Stock of Stirling Homex. The 
Class consists of many thousands of persons damaged by the 


fraudulent misrepresentations, schemes and plan, and 


breaches of promises by the defendants, and by reason 
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thereof plaintiffs alone sustained damages each in the sum ie 


of approximately $35,000,000 when the market price of such 
shares pinged, 

(d) Plaintifrs are members of said Class; 
their claims are typical of the claims of all Class members, 
and they and their counsel will fairly and adequately pro- 
tect the interests of said Class. 

(e) The questions of law and fact common to 
the Class are: The duties owed by defendants to refrain 
from engaging in a plan and scheme, along with other co- 
conspirators, whereby the defendant banks herein, along with 
other co-conspirators, would acquire falsely and fraudulently 
a position as secured creditors over and above all other 
creditors and stockholders of Stirling Homex, and the duty 
to refrain from manipulating and pegging the price of Stirling 
Homex's common stock, and from omitting to disclose to the 
stockholders their plan and scheme to freeze out not only 
unsecured creditors, but also all stockholders from in any 
way sharing in the assets of Stirling Homex in the event of 
insolvency or otherwise. 

(f) The questions of law and fact common to 
the members of the Class predominate over any questions 
affecting individual members. 

{g) A Class action is superior to other 
evailable methods for the fair and efficient adjudication 
of the controversy. 

6. Plaintiffs DAVID STIRLING, JR. and WILLIAM G. 
STIRLING, up to on or about June 29, 1972, were Officers 


and Directors of Stirling Homex, DAVID STIRLING, JR. 


holding the office of Chairman of the Board, and | 


tTrOL DeTrsSoONsS tnev were. taiied to file the revorts reauired 
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WILLIAM G. STIRLUIG, being President thereor, up to May l, 


1972, end chereafter, Vice-Cnairman of the Board. 

7. Prior to March ll, 1972, and on or about 
February 19, 1970 and July 29, 1971, Stirling Homex did 
issue to the public its prospectus with respect to its 
common shares and its prospectus with respect to its Pre- 
ferred shares. The aforesaid prospecti set forth in detail 
the methods of operation of Stirling Homex and its require- 
ments with respect to working capital and cash flow. 

8. Prior to the effective date of the prospectus 
of July 29, 1971, Stirling Homex had borrowed, on an un- 
secured basis, substantial sums of money from various banks, 
including the defendants herein, which loans aggregated 
upwards of $32,000,000 and were represented by unsecured notes. 

9. Thereafter, and prior to January 24, 1972, 
additional advances were made, or caused to be made, by 
the defendant banks and other co-conspirator banks, so that 
all of such advances aggregated approximately $38,000,000. 

10. Thereafter, Stirling Homex, by its duly 
designated Officers and Executives, entered into negotai- 
tions with the defendant banks and other co-conspirator 
banks which were represented by the individual defendants 
and others, not herein named, to effect a line of borrowing 
by Stirling Homex and its wholly-owned subsidiary, U. S. 
Sneilter Corporation, of up to $55,000,000. 

11. Said negotiations were entered into in 


cod faith by Stirling Homex and its Officers and Executives, 


fully believing that the defendants and other co-conspirators 


- 
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intended to effect the foregoing line of advances, up to 

355,000,090, to enable Stirling Homex to meet its workin, 

capital requirements and necessary cash flow, since the 

business of Stirling Homex was expanding most rapidly and 

the aggregate volume thereof would be upwards of $100,009,000. 
12. The defendants and other co-conspirators 

c aspired and agreed among themselves and adc 2d a plan 

and scheme whereby they would represent to Stirling Homex 

and its Officers and Executives that the said co-conspirators 

would meet the requirements of working capital and cash flow, 

up to $55,000,000, as heretofore alleged, but in truth and 

in fact, the said co-conpsirators, while so representing to 

the plaintiffs, as Officers and Executives of Stirling Homex, 

the foregoing, had no intention of so doing, but to the 

contrary, sought through the vehicle of a purported "Revolv- 

ing Credit Agreement," to elevate themselves from the posi- 

tion of unsecured creditors to that of secured creditors, 

to the disadvantage of other unsecured general creditors and 


to the disadvantage of the stockholders of Stirling Homex, 


both common and Preferred. 


AS AND FOR A FIRST CAUSE OF ACTION: 
13. Prior to January 24, 1972, in pursuance of, 

and in order to effectuate the said plan and scheme, as 
heretofore alleged, defendants, and other co-conspirators, 
conspired to induce Stirling Homex and the plaintiffs, as 

Executive Officers of Stirling Homex, to enter into ap- 
parent negotiations, whereby the defendants and other co- 


conspirators promised, represented and committed themselves 


to make, or cause to be made, loans and advances up to 


lhe 
$55,000,000 and in consideration of such promises, representna- 
tions and commitments, Stirling Homex and the plaintiffs 
were to execuve undated Financial Statements for the purpose 
of transfurming the defendant banks!’ and other co-conspirator 
banks’ unsecured debt into a secured debt under an apparent 
lien in favor of the said co-conspirator banks. 

14. Said promises, representations and commit- 
ments were false and fraudulent, in that said defendant 
banks, at no time, and particularly at the time of the 
making thereof, intended to adhere to or to perform the 
said promises, representations and commitments. 

15. The aforesaid undated Financial Statements 
were intended by plaintiffs to be made and filed contempor- 
aneously with the Revolving Credit Agreement providing for 
the aforementioned advances up to $55,000,000, becoming bind- 
ing and effective. 

16. Contrary to the aforementioned promises, 
representations and commitments, the defendant banks along 
witn other co-conspirators caused the said Financial State- 
ments to be filed on or about February 22, 1972 and on 
March 8, 1972, at a time when the aforementioned Revolving 
Credit Agreement had not come into effective existence. 

17. Said filings were insisted upon and ac- 
complished by the aforesaid conspirators for the reason 
that it was in their interest and benefit, to the dis- 
uivantage of other unsecured general creditors and of 
stoceiolders, to preserve the purported lien possessed by 


the defendant banks, and other co-conspirator banks, by 


reason of the passage of four (4) months from the date 
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or saic linss, which passage of time, in the opinion of 
seid concuirators, was necessary to immunize said purported 
lien from invalidity under Section 67 of the Bankruptcy Act. 


18. The Revolving Credit Agreement did not be- 
come effective under its terms, until the end of March, 1972, 
or later, and by reason thereof, the said purported lien, 
as uanifested by the aforementioned filings, and as asserted 
by the defendarvt banks, is and was void, apart from being 
invalid by reason of the fraudulent representations, pronm- 
ises and commitments heretofore alleged. 

19. In furtherance o: the aforementioned scheme 
and plan, and as part thereof to effect a preferred and 
secured lien with respect to the assets of Stirling Homex, 
and in order to enable the conspirators to effect the passage 
of four (4) months from the apparent date and filing of said 
Financial Statements, he defendants and their co-conspirators 
did falsely and fraudulently represent to the plaintiffs 
that if Stirling Homex and its Board of Directors would 
elevate a person designated by said defendants, and their 
co-conspirators, to a position of executive authority and 
competence, that they would forebear from calling their 
loans and would advance to Stirling Homex additional sums 
required by it for working capital so as to enable Stirling 
Homex to continue operations up to that point of time when 
it would receive payment of monies due to it from various 
governmental ageacies, auth rities and other customers. 

20. In reliance upon tne aforementioned fraudulent 
warranties and misrepresentations, the plaintiff William G. 


Stirling elected to resign as President of Stirling Homex and, 


' 
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in nis place and stead, the office of President was filled 


by 2 person designated and approved by the defendants and 
their co-conspirators. 
21. Contrary to, and in breach of, the afore- 
mentioned warranties and representations, the defendants, 
along with other co-conspirators, after obtaining the 
i resignation of plaintiff William G. Stirling, as aforesaid, 
: declined and refused to advance the additional sums which | 
they had represented, committed and warranted they would | 
advance to Stirling Homex. "4 
22. But for the aforementioned warranties and | 
representations, plaintiff William G. Stirling would not 
have resigned as President of Stirling Homex. 
23. Thereafter, and on or about June 28, 1972, 
and at a time when Stirling Homex was entitled to receive 


imminently upwards of $3,200,000 as a tax refund, o2% which 


| 
| 
the defendants and the other co-conspirators well knew, 

and with sespect to which, on the receipt thereof, Stirling 

Homex would be able to carry on and continue its business, 

the defendants and their co-conpsirators, in furtherance 

of the aforementioned scheme and plan, and as part thereof, 
qi did fraudulently warrant and represent to the plaintiffs 

that, if plaintiff David Stirling, Jr. would resign as Chair- 

man of the Board of Directors of Stirling Homex, an”? ~laintiff 
| William G. Stirling would resign as Vice-Chairman o. : | 
Board of Directors of said corporation, they would fore- 


pear from calling their loans and would advance the addi- 
tional sums necessary for Stirling Homex to have working 


capital to carry on its business. | | 


Ja 


oh, In reliance uvon the aforementioned war- | 
ranties end representations, and only by reason tnereof, | 
the above-nemed plaintiffs did resign their respective or- 
ficerships in Stirling Homex, on June 28, 1972. 

25. Despite the warranties and representations, 
and in breach of their promises, on and after the receipt | 
of said resignations, the defendants and their co-conspirators 
declined and refused to advance any additional sums to enable 
Stirling Homex to carry on its business. 

26. Thereafter, and upon the following day, June 29, 
1972, the defendants and their co-conspirators did further 
promise and warrant that if the aforementioned plaintiffs, 
David Stirling, Jr. and William G. Stirling, would resign 
not only their officerships, as aforesaid, but also as 
Directors of Stirling Homex, and if Harold M. Yanowitch 
would resign his officership and as Director of Stirling 
Homex, they would forebear from calling their loans and 
would advance additional sums to enable the business of 
Stirling Homex to continue. 

27. The plaintiffs solely in reliance upon the 
aforementioned warranties and representations did resign on 
June 29, 1972, as Directors of the Corporation and Harold M. 
Yanowitch did resign as an Officer and Director on said day 
solely in reliance upon the aforementioned warranties and 
representations, But, nevertneless, the defendants and 
their co-conspirators declined and refused to advance any 
monies despite the fact that the said plaintiffs and Harold M. 
Yanowitch did resign pursuant to their request so to do, 


in consideration of their promises to forcbear from 


calling, their loans and to advance additional working capital. 


28, The aforementioned warranties and represen~ 
tations, at the time of the making thereof, were false and 
fraudulent, in that the defendants and their co-conspirators, 
at no time and more particularly, at the time of the making 
thereof, had any intention of performing the said promises and 

| warranties, to advance additional working capital to Stirling 
Homex. But, to the contrary, they used the said warranties 
and representations as the vehicle for obtaining control of 
Stirling Homex, and to cause a period of four (4) months to 
expire so that their purported preferred and secured position 
as lienor creditors could not be attacked in an insolvency 
proceeding, which they were planning to cause or institute 


against or to be undertaken by StirJing Homex. 


A 


29. Contrary to all of the foregoing, not only 
did the defendants and their co-conspirators decline and 
refuse to advance the additional working capitel as they had 
warranted and represented they would do, but they did, with- 
in one (1) week after receiving the said resignations, call 
all of the outstanding loans and force Stirling Homex into 
bankruptcy proceedings; representatives of the Company com- 
municated with the defendants and other co-conspirators and 
advised them of their intention to file under Chapter XI of 
the Bankruptcy Law but they advised such representatives 
that if they filed under Chapter X instead, additional 
working capital would be loaned promptly to the Trustee. 
Said representation was relied upon and proceedings were 
viled under Chapter X according to said revresentation, The 


| 
defendants and other co-conspirators did not promptly loan | 
such additional working capital and had not intended to 

' 


do so promptly at the time such representation was made. 
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30. The foregoing call of said loans was made by 


the defendants and their co-conspirators as part of the plan 
and conspiracy to perfect their preferred position as lienors 
upon the assets of Stirling Homex, which assets they had 
valued as being upwards of $100,000,000, and the said con- 
spirators effected their Said plan and scheme and accomplished 
the same in callous disregard of the warranties and representa- 
tions fraudulently and falsely made by them and in disregard 
of the rights of general unsecured creditors and of the 
plaintiffs and others Similarly situated as stockholders of 
Stirling Homex, and in violation of the provisions of the 
Bankruptcy Act of the United States, prohibiting transfers 

in fraud of creditors and others. 

31. In furtherance of said fraudulent plan and 
scheme, and in further aggravation thereof, the defendant 
CHEMICAL BANK, for itself and as agent for other co-conspirators, 
through the defendants BEATTY, IRISH and PRIMA, along with 
still other co-conspirators acting in their own behalf, on or 
about July 5, 1972, induced, warranted and promised to a 
valued customer of Stirling Homex, which customer at such 
time had due and owing to Stirling Homex approximately 
$1,200,000, that if said customer would immediately pay to 
Stirling Homex the sum of approximately $300,000, to be 
deposited in an account maintained by Stirling Homex with the 
defendant CHEMICAL BANK, they, the conspirators, would advance 
an equal amount of approximately $300,000 or more, so that 
said $600,000 or more could and would be immediately avail- 
able to Stirling Homex in the continuing conduct of its 


business, 


32. Said representation was relied upon by Stirling 
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33. The aforesaid representation and promise by 20a 
the defendant CHEMICAL BANK and the other co-conspirators 
was false and fraudulent when made in that the said defendant 
CHEMICAL BANK, its employees, the defendants BEATTY, IRISH 
and PRIMA, as well as the other co-conspirators, had no inten- 
tion whatsoever at the time of the making of the said represen- 
tation and promise to advance to Stirling Homex said matching 
$300,000. 
34. To the contrary, and after said valued customer 
did make the aforesaid payment of $300,000, which was deposited 
in the account of Stirling Homex at the defendant CHEMICAL 
BANK, the said defendant CHEMICAL BANK, for itself and as agent, 
through defendants BEATTY, IRISH and PRIMA, together with the | 
other conspirators, with intentional and brazen deception, 
refused and failed to advance the matching $300,000, but, 
upon the occasion of the forced insolvency of Stirling Homex, 
seized said $300,000 so deposited by the aforesaid valued 
customer and applied all of the same to their own use and benefit. 
35. By reason of the malevolent misrepresentations 
and faisehoods of the defendants and their co-conspirators 
and their employees and associates, which misrepresentations 
were made in their own selfish interests, Stirling Homex 
was destroyed and ruined at a time in its comparatively short 
business life when its prospects for profits were the brightest 
and its potential of becoming one of the leading and important 
suppliers of urgently needed housing could have been realized : 
had the defendants performed their promises and commitments 
as 80 made by them. 
36. Further, by reason of all of the foregoing, 


not only were the plaintiffs deprived of the benefits and 


privileges of the respective offices which they theretofore | 
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had held, but they, as stockholders, together with all other 


stockhoiders, both preferred and common, were cast into a 
position where, upon distribution of any of the assets of 
Stirling Homex, the defendant banks and their co-conspirator 
banks would realize payment in full to themselves, first, 
before any monies or other assets would be available for 
the benefit of the general unsecured creditors or for the 
stockholders of Stirling Homex,. 

AS AND FOR A SECOND CAUSE 

OF ACTION: 

37. Prior to January 24, 1972, the defendant banks 
and other co-conspirator banks were unsecured creditors of 
Stirling Homex in an amount upwards of $38,000,000 and, at 
said time, they knew that a prospectus setting forth an 
offering by Stirling Homex of an issue of preferred stock, 
reported to the public, at page 9 thereor, that Stirling 
Homex had begun negotiations to effect a Revolving Credit 
Agreement for working capital purposes and thereby obtain 
loans to itself and to its wholly-owned subsidiary, U. S. 
Shelter Corporation, up to $55,000,000. 

38. Thereafter, and on or about the end of March 
or the beginning of April 1972, the defendant banks, and 
other co-conspirators, having advanced no further loans 
to Stirling Homex, the Revolving Credit Agreement referred 
to in the aforementioned prospectus first became effective, 
even though on its face it allegedly came into existence 
as of January 24, 1972, and even thouzh prior to the end 


of March or beginning of April 1972, the said defendant 


banks and other co-conspirators filed or caused to be filed 


aim unon whieh reller can he rranted- 


" Finance Statements purportedly atevetine their position 228 
from unsecured creditors to secured creditors possessed 
of a lien or liens upon all of the assets of Stirling Homex. 
39. On or about April 15, 1972, the defendant 
banks, and co-conspirator banks, by reason of their purported 
claim as effective secured creditors, under the Revolving 
Credit Agreement, gave their permission to the payment by 
Stirling Homex of a dividend to holders of its preferred 
stock because pursuant to the terms of the Revolving Credit 
Agreement the defendant banks, and other co-conspirator 
banks, were possessed of the sole and exclusive right to 
dictate whether there would be a payment of dividends to 
holders of the preferred stock, and they did, as part of 
their plan and scheme to gain control of Stirling Honex, 
grant such permission upon the representation that they 
would advance and supply necessary working capital under 
said Revolving Credit Agreement to make up for the cash 
depletion by reason of said payment of dividends upon the 
preferred stock, Contrary to the foregoing representations 
to advance and supply such necessary working capital, 
the defendant banks and their co-conspirators in truth 
and in fact intended not to advance and did not advance 
such necessary working capital but intended to cause and 
did cause a restriction of the working capital of Stirling 
Homex as a further device to gain control of the Company. 
40, Thereafter, on or about April 15, 2972, 
in furtherance of their plan to gain control of Stirling 
Homex, the defendant banks and their co-conspirators 
demanded of the plaintiffs that the plaintiffs acquiesce 


to a pledge of all of their unencumbered common stock of 


Stirling Homex as security for the loans previcusly advanced 
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by them in the approximate sum of $38,000,000 and as further 


security for additional advances up to $55,000,000 under 

the Revolving Credit Agreement and in compliance with said 
demand, the plaintiffs expressed their willingness to pledge 
all of their unencumbered common stock which had a value of 
upwards of $65,000,000 at April 15, 1972 provided, however, 
that the said defendant banks and their co-conspirators 
would not call their loans and would advance the additional 
sums required under the Revolving Credit Agreement. 

41, The defendant banks and their co-conspirators 
thereupon acknowledged to the plaintiffs that they would not 
call said loans and would advance such additional sums in 
the circumstances hereinbefore alleged in paragraph 40. How- 
ever, said acknowledgment was false and fraudulent when made 
in that they, at the time of the making thereof, never 
intended to refrain from calling their loans cr to advance 
to Stirling Homex additional sums up to $55,000,000 but, to 
the contrary, used and nracticed the above artifices in 
furtherance of their plan to gain and usurp control of 
Stirling Homex. 

42, Thereafter, and on or about May 1, 1972, the 
defendant banks and their co-conspirators caused to be 
elected to the office of President of Stirling Homex a 
person approved and designated by them. 

43, Thereafter, and on or about June 28 and 29, 
1972, the defendants and their co-consvirators, and partic- 
ularly the defendants CHEMICAL BANK, BEATTY, IRISH and 
PRIMA, caused and effected the resignations of top manage- 
ment of Stirling Homex in the persons of the plaintiff, 


DAVID STIRLING, JR., as Chairman of the Board, the plaintirf, 


WILLIAM G. STIRLING, as Vice-Chairman of the Boarc, and | 


pear eee ee ene 
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HAROLD M, YANOWITCH as Executive Vice-President and General 


Counsel, and, likewise, demanded and obtained from the above- 
named their resignations as Directors of Stirling Homex. 

4h, Dri. . all of the aforesaid time and times, 
and while the defendants and their co-conspirators were 
engaged in the acts heretofore alleged, they had declined 


and refused to advance to Stirling Homex funds up to 


$55,000,000 as they warranted, promised and committed they 
would do. 

45. By reason of the acts of the defendants and 
their co-conspirators in asserting a position as secured 
creditors and possessors of liens upon all of the assets of 
Stirling Homex, and of consenting to and permitting the pay- 
ment of a dividend by Stirling Homex to its preferred stock- 
holders, and in contriving to compel plaintiffs to pledge 
all of their unencumbered common stock of Stirling Homex, 
and in designating and approving a person to take over the 
office of President of Stiriing Homex, and by causing and 
effecting the resignations and removal of top management 
of Stirling Homex, the said defendants and their co-con: ,irators, 
in truth and in fact, from on or about the end of March, 
1972, became control persons as the same is defined under 
the Securities Acts of the United States, and thereby had 
all the obligations of disclosure as the same is required 
under §17(a) of the Securities Act of 1933, as amendcd, 
and §10(b) of the Securities Exchange Act of 1934, and 
tne rules and regulations promulgated thereunder. 

46. The said defendants and their co-conspirators, 


as such control persons, did fraudulently and falsely 
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report that they would forbear from calling their loans 


and would advance additional loans up to $55,000,000 as 
called for by the Revolving Credit Agreement, and as such 
control persons they did omit to disclose their intentions 
not to forbear from calling said loans and not to loan 
additional sums up to $55,000,000 in accordance with the 
above-referred to agreements. 

47, As a result of the dissemination of the false 
and misleading reports that they would forbear from calling 
their loans and would lend upwards of $55,000,000 in ac- 
cordance with a Revolving Credit Agreement and the agree- 
ment with U. S. Shelter Corporation and the failure of the 
defendants to make publicly know their intention to call 
said loans and to refuse to make such additional advances _ 
up to $55,000,000, the market prices of the securities of 
Stirling Homex were artificially inflated and maintained 
during the period between March 11 and July 10, 1972. In 
4gnorance of the omission by the defendant banks and other 
co-conspirators, to disclose their intentions not to refrain 
from calling their loans and not to advance additional 
sums up to $55,000,000. as well as being aware of the reports 
alleged in Paragraph "46" hereof, the plaintiffs and other 
members of the Class, relying upon the integrity of the 
market prices during said period in retaining their shares 
or in purchasing or selling their shares, sustained substan- 
tial injury and damages as a result of the wrongs herein 


complained of. 


AS AND FOR A THIRD CAUSE OF ACTION: 


48, Defendants and their co-ccnspirators, in 
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addition to making the above-enumerated false, fraudulent 
and misleading reports, as the corporate insiders and con- 
trol persons they were, failed to file the reports required 
of them, as such insiders and control persons, under §§13 


and/or 16 of the Exchange Act. 
WHEREFORE, plaintiffs demand judgment: 


I. On the First Cause of Action: 


(a) $35,000,000 to each of the plaintiffs; 


(b) Salary, at $75,557 per annum, from 
June 28, 1972, to each of the plain- 
tiffs; 


(c) To all members of the Class, damages 
for the wrongs complained of herein; 


(c) Punitive damages, in the sum of 
$100,000,000; 


(d) A declaration, that the alleged lien 
of the defendant Banks is null, void 
and of no effect. 


II. On the Second Cause of Action: 


(a) Awarding plaintiffs, and all members 
of the L.ass, damages for the w.v.-gs 
complained of herein; 


(b) Awarding plaintiffs the costs and 
expenses of the litigation, including 
reasonable counsel and accounti..5 feces; 
and 


(c) Granting such other and further relief 
as may be just. 


eI 


io On the Tnird Cause of Action: 


(a) Awarding plaintiffs, and all members 
of the Class, damages for the wrongs 
complained of herein; 


(bo) Avarding plaintiffs the costs and ex- 
penses of the litigution, including 
reasonable counsel and accounting 
fees; and 
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(c) Granting such other and further relief as 
may be just. 


Dated: New York, New York, 
November 30, 1972. 


FELDSHUH & FRANK 


by Ay Sow y FEA DS i pe 


SIDNEY FELDSHUH, 
@ Partner of the Firm 


144 East 44th Street 
New York, New York 10017 


(212) MU 7-8930 
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DEFENDANTS' MOTIONS TO DISMISS THE AMENDED COMPLAINT 
ARRANGED iN THE ORDER IN WHICH THE DEFENDANTS' APPEAR 
IN CAPTION 


; UNITED . TES DISTRICT COURT 
SO IER wISTRICT OF NEW YORK 


DAVID STIRLING, JR., and 
| WILLIAM G. STIRLING, 


i Plaintiffs, 
-against- 


(CHEMICAL BANK, individually, and 
jas Agent; THE CHASE MANHATTAN 
|BANK, N. A.; MARINE MIDLAND BANK - 
'WESTERN;MARINE MIDLAND BANK - 

| ROCHESTER; LINCOLN FIRST BANK OF 

| ROCHESTER (formerly LINCOLN 

| ROCHESTER TRUST COMPANY); UNION 
|COMMERCE BANK, FRANK BEATTY; JOHN 
\J. IRISH; PAAVO PRIMA; "RICHARD 

| ROE" ; "MICHAEL ROE"; "MARTIN ROR"; 
'" ALPHONSE ROE"; and "BILL RCS", 
‘(quoted names fictitious, true 
jnames being unknown, the parties 
intended being officers and/or 
lemployees of the respectively 
named defendant banks, as co- 
conspirators, along with other 
co-conspirators, not herein 
named), 


Defendants 


Se 
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72 Civ. 4476 DED 


NOTICE OF MOTION 


PLEASE TAKE NOTICE that upon the amended complaint 


| | 
'filed herein the undersiqned will move this Court at Room 7, 


|United States Court House, Folev Square, New York, New 
| | 


| 


| 


York, at 9:30 a.m. on January is, 


NL, 


for judgment 


(a) pursuant to Rule 12(b) (6) of the Federal 


: Rules of Civil Procedure dismissing for failure to 


state any claim upon which relief can be granted (i) 


the second and third counts of the amended complaint 


on the grounds that the acts complained of do not 


violate the Federal Securities Laws and plaintiffs 


have no standing under the Federal Securities Laws 
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it 
i 
4 
‘| 
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wm 
i 
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| 
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and granting such other and further relief as to the Court 
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to complain of those acts and (ii) the first count on 
the qround that plaintiffs may not assert, as their 
own, the common law rights of Stirling Homex and its 
creditors; 

(b) pursuant to Pule 12(b) (1) of the Federal 
Rules of Civil Procecure dismissing the state law 
claim of the first count for lack of subject matter 


jurisdiction on the grounds that (i) pendent juris- 


diction does not exist and (ii) exclusive jurisdiction 
of the prayer for a declaration that the liens of 
defendant Banks on the property of the debtor in 
reorganization are null, void and of no effect is 


within the reorganization court, 


may seem just and proper. 


iDecembher 18, 1972 | 


CRAVATH, SWAINE & MOORE 


~*~ 
by on “hr 
A member of the fim 


Attorneys for Defendant | 
Chemical Bank, 
One Chase Manhattan Plaza, | 
New York, N. Y. 10005 


Feldshuh & Frank, Esqs., | 
Attorneys for Plaintiffs, 
144 East 44th Street, ; > 
New York, N. Y. 10017 l 


UNITED STATES DISTRICT COURT ; 30a 


SOUTHERN DISTRICT OF NEW YORK 


_- Se wee lees x 
DAVID STIRLING, JR., and WILLIAM G. 
STIRLING, 

Plaintiffs, 

~arainst- 
NOTICE OF MOTION 

CHEMICAL BANK, individually, and as 
Agent; THE CHASE MANHATTAN BANK, : 72 Civ. 4476 DBB 
N.A.; MARINE MIDLAND BANK - WESTEPN: 
MARINE MIDLAND PANK ~- ROCHESTER; $ 


LINCOLN FIRST BANK OF ROCHESTER 
(formerly LINCOLN ROCHESTER TRUST 
COMPANY); UNION COMMERCE SANK, PRANK 
BEATTY; JOHN J. IRISH; PAAVO PRIMA; 
"RICHARD ROE"; "MICHAEL ROE"; "MARTIN 
ROE"; "ALPHONSE ROE”; and "BILL ROE", : 
(quoted names fictitious, true names 
being unknown, the varties intended 
being officers and/or employees of 

® the respectively named defendant : 
banks, 8s co-conspirators, along 
with other co-conspirators, not 
herein named), 

Defendants. 


PLEASE TAKE NOTICE that upon the arended complaint filed 

herein the undersigned will move this Court at Room 123, United 
tates Court House, Foley Square, New York, New York, at 9:30 A.M. 

»- on Mareh 12, 1973, for judsment 
Seg, . 

(a) pursuant to Rule 12(b)(6 f the Pederal Rules of 

Civil Precedure dismissing for failure to state any claim 

upon which relief can be granted (1) the second and third 


counts of the amenced complaint on the rrounds that the 


acts complained of do not violate the Federal Securities 


Laws and plaintiffs have no standinz under the Pederal 


31a 
Securities Laws to cormlain of those acts and (ii) the 


first count on the round that nlaintiffs may not assert, 
as their own, the common law rirchts of Stirling Homex and 
its creditors; 


(b) pursuant to Rule 12(b)(1) of the Federal Rules 
——— ae 


of Civil Procedure dismissing the state law clain of the 


first count for lack of subject matter jurisdiction on 


eens ot eat eee 2 ne «wna enne 


the grounds that (1) pendent jurisdiction does not exist 
and (11) exclusive jurisdiction of the prayer for 4 
deciaration that the liens of defendant banks on the 
property of the debtor in reorganization are null, void 
and of no effect is within the reorganization court, 
and granting such other and further relief as to the Court may 
seem just and proper. 
Dated: New York, N. Y. 
January 26, 1973 
Yours, etc., 


MILBANK, TWEED, HADLEY & MeCLOY 


ny Adlai S. Hardin, Jr. 
“Ch Merber of the firm) 
1 Chase Manhattan Plaza 
New York, N. Y. 10005 
; 212-422-2660 
5 Attorneys for Defendant 
The Chase Manhattan Bank, N.A. 


TO: 


PELDSHUH & FRANK, ESOS. LL 
144 East 4hth Street 
New York, N. Y. 10917 
Attorneys for Plaintiffs 


UNITED STATES DISTRICT COURT 32a 
SOUTHERN DISTRICT OF NEW YORK : 


ee a th ae eed ees ! | 


DAVID STIRLING, JR., and 
WILLE. 3 G. STIRLING, 


Plaintiffs, 


-against- 


CHEMICAL BANK, individually, and as Agent; 72 Civ. 4476 DBB 
THE CHASE MANHATTAN BANK, N. A.; 

MARINE MIDLAND BANK - WESTERN; 

MARINE MIDLAND BANK - ROCHESTER; 

LINCOLN FIRST BANK OF ROCHESTER (formerly 
LINCOLN ROCHESTER TRUST COMPANY) ; 

UNION COMMERCE BANK, FRANK BEATTY; 

JOHN J. IRISH; PAAVO PRIMA; "RICHARD ROE"; 
"MICHAEL ROE";"MARTIN ROE"; “ALPHONSE ROE" 
and "BILL ROE", (quoted names fictitious, 
true names being unknown, the parties 
intended being officers and/or employees 
of the respectively named defendant banks, 
as co-conspirators, along with other 
co-conspirators, not herein named), 


NOTICE OF MOTION 


- 
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Defendants. 


PLEASE TAKE NOTICE that upon the amended complaint 
filed herein the undersigned will move this Court at Room 7, 


United States Court House, Foley Square, New York, New York, 


(a) pursuant to Rule 12(b) (6) of the Federal 
Rules of Civil Procedure dismissing for failure to 


state any claim upon which relief can be granted 


| 
| 
at 9:30 A.M. on January 15, 1973, for judgment 
(i) the second and third counts of the amended 
complaint on the grounds that the acts complained 
of do not violate the Federal Securities Laws and 


plaintiffs have no standing under the Federal A 


Securities Laws to complain of those acts and 

(ii) the first count on the ground that plaintiffs 
may not assert, as their own, the common law 
rights of Stirling Homex and its creditors; 

(b) pursuant to Rule 12(b, (1) of the Federal 
Rules of Civil Procedure dismissing the state law 
clain of the first count for lack of subject matter 
jurisdiction on the grounds that (i) pendent juris- 
diction does not exist and (ii) exclusive jurisdiction 
of the prayer for a declaration that the liens of 
defendant Banks on the property of the debtor in 
reorganization are null, void and of no effect is 
within the reorganization court, 

and granting such other and further relief as to the Court may 


seem just and proper. 


January 4, 1973 


PHILLIPS, LYTLE, HITCHCOCK, BLAINE & HUBER 
1330 Marine Trust Building 
Buffalo, New York 14203 


BLEAKLEY, PLATT, SCHMIDT, HART & FRITZ 


A Member of the Firm 
120 Broadway ; 
New York, N. Y. 10005 


Attorneys for Defendants 
MARINE MIDLAND BANK - WESTERN 
and 
MARINE MIDLAND BANK - ROCHESTER 


TO: Feldshuh & Frank, Esqs., 
Attorneys for Plaintiffs 
144 East 44th Street 
New York, N. Y. 10017 
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ache Ghats “eres Teen PORT 
UNITED STATES 1 ie v COURT 
SOUTHERN DISTHE NEW YORK 


DAVID STIRLING, Jr., and WILLIAM G. 
STIRLING, 


CHEMICAL BANK, individually, and as 72 Civ. W476 DPB 
Arent; THE CHASE MANHATTAN BANK, aia obs Na 
N.A.; MARINE MIDLAND BANK - WESTERN: 

MARINE MIDLAND BANK — ROCHESTER; 

LINCOLN FIRST BAIK O2 ROCHESTER 


| 
PIAINCELES ; 
-against- NOTICE OF MOTION 
(formerly LINCOLN ROCHESTER TRUST 


COMPANY); UNION COMMERCE BANK, FRANK 

BEATTY: JOHN J. IRISH: PAAVO PRIMA; 

"RICHARD ROE"; "MICHAEL ROE": "MARTIN 
| ROE"; "ALPHONSe ROE"; and “BILL ROE", 

(quoted names fictitious, true names 

being unknown, the varties intended 

being officers and/or emplciyees of 
the respectively named defendant 
banks, as co-conspirators, along 
with other co-conspirators, not 
herein named) , 


Defendants. 


PLEASE TAKE NOTICE that upon the Amended Complaint 
filed herein, the undersigned will move this Court at Room 2703, 


rf 4 


the opening of Court on June 10, 1974, for judgment: 
1. Pursuant to Rule 12(b)(6) of the Federal 
Rules of Civil Procedure, dismissing the first 


| 
United States Court House, Foley Square, New York, New York, at 
cause of action alleged in the Amended Com- 


plaint, for failure to state a claim upon 

which relief can be granted, on the ground 
that plaintiffs may not assert as their own 
| claims those which, if proper, would belong only 
} to Stirline Homex Corperation and its creditors; 
2, Pursuant to Rule 12(b)(6) of the Federal Rules 
| of Civil Procedure, dismissing the second 


and third causes: of action alloyed in the 35e8 
Amended Complaint, for failure to state 

a claim upon which reltef can be pranted, 
on the grounds that the acts complained 

of do not violate Federal Securities Laws 
and that plaintiffs have no standing under 
Federal Securities Laws to complain of 
those acts; and 

Pursuant to Rule 12(b)(1) of the Federal 
Rules of Civil Procedure, dismissing any 
state law claim incorporated in the first 
cause of action alleged in the Amended 
Compiaint, for leck of jurisdiction over 
the subject matter, on the grounds that 
pendent jurisdiction does not exist and 
that the reorganization court has exclusive 
jurisdiction to declare that the liens of 


defendant banks on the property of the 


debtor in reorganization are null, void 


may be just and proper. 


Dated: Rochester, New York 


April 


12, 1974 
Yours, etc. 


NIXON, HARGRAVE, 5 ie & DOYLE 
$4 
(f <> 


By A eke os ; 


FA ventice”of the Firny — 


Attorneys for Defendant 

Lincoln First Pank. of Rochester 
2200 Lincotn First Tower 
Rochester, Hew York  L4603 
Telephone : 716-590-5000 


and of no effect; and 
Granting such other and further relief as 
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| UNITED STATES DISTRICT COURT - 


SOUTHERN DISTRICT OF NEW YORK 


DAVID STIRLING, JR., and 
WILLIAM G. STIRLING, 


Plaintiffs, 


-against- 
CHEMICAL BANK, individually, and as 
: “E MANHATTAN BANK, N.A.3;~ : NOTICE OF 


MARINE MIDLAND BANK - WESTERN; MOTION 
MARINE MIDLAND BANK - ROCHESTER; : 
LINCOLN FIRST BANK OF ROCHESTER 
(formerly LINCOLN ROCHESTER TRUST : 72 Civ. 4476 DBB 
COMPANY); UNION COMMERCE BANK; FRANK 
BEATTY; JOHN J. IRISH; PAAVO PRIMA; 
"RICHARD ROE"; "MICHAEL ROE"; "MARTIN 
ROE"; "ALPHONSE ROE"; and "BILL ROE"; 
(auoted names fictitious, true names 
being unknown, the parties intended 
being officers and/or employees of 
the respectively named defendant 
iks, as co-conspirators, along 
with other co-conspirators, not 
herein named), 


Defendants. 


a = 


SIR: 

PLEASE TAKE NOTICE that upon the amended summons 
and complaint filed herein, the undersigned will move this 
Court at Room 129, United States Courthouse, Foley Square, 
New York, New York, at 9:30 A.M. on March 12, 1973, for an 
order, 

(a) pursuant to Rule 12(b)(6) of the Federal 

Rules of Civil Procedure dismissing the amended comnlaint 
as to defen ant Union Commerce Bank on the ground that it 


fails to state a claim unon which relief can be granted, 


| 
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37a 
in that (1) as to the first cause of action, plaintiffs 
lack standing, to assert on their own behalf the common 
law rights of Sterling Homex Cornoration and its 
creditors, and (ii) as to the second and third causes 
of action, the acts complained of do not constitute 
violations of § 17(a) of the Securities Act of 1933 or 
of §§ 10(b), 13 and 16 of the Securities and Exchange Act 
of 1934; and 
(b) pursuant to Rule 12(b)(1) of the Federal 
Rules of Civil Procedure dismissing the first cause of 
action on the further ground that the Court lacks juris- 
diction over the subject matter in that (1) vendent 
jurisdiction over the first cause of action is not 
present and (ii) exclusive jurisdiction over the prayer 
for relief, declaring the lien of the Union Commerce 
Bank null and void, lies within the Reorganization Court, 
and for such other and further relief as the Court deems 
appropriate. 
Dated: New York, New York 
February 12, 1973 
Respectfully submitted, 


DEBEVOISE, PLIMPTON, LYONS & GATE 


4a, A ue 
New York, New York 10017 
Attornevs for Defendant 
Union Commerce Bank 


To: FELDSHUH & FRANK, ESOS. 
144 Bast 44th Street 
New York, New York 
Attorneys for Plaintiffs 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


DAVID STIRLING, JR., and WILLIAM G. 
STIRLING, 


Plaintiffs, 
~against- 


HEMICAL BANK, individually, and 
as Agent; THE CHASE MANHATTAN 

ANK, N. A.; MARINE MIDLAND BANK - 
ESTERN; MARINE MIDLAND BANK - 
ROCHESTER; LINCOLN FIRST BANK OF 
ROCHESTER (formerly LINCOLN 
ROCHESTER TRUST COMPANY); UNION 
COMMERCE BANK, FRANK BEATTY; JOHN 
. IRISH; PAAVO PRIMA; "RICHARD 
ROE"; "MICHAEL ROE"; "MARTIN ROE"; 
"ALPHONSE ROE"; and “BILL ROE", 
‘quoted names fictitious, true 
ames being unknown, the parties 
intended being officers and/or 
employees of the respectively 
amed defendant banks, as co- 
onspirators, along with other 
co-conspirators, not herein 

amed), 


Defendants. 
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PLEASE TAKE NOTICE that upon the amended complaint 
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72 Civ. 4475 DBB 


NOTICE OF MOTION 


filed herein the undersigned will move this Court at the 


United States Court House, Foley Square, New York, New York, 


at 9:30 a.m. on June 10, 1974, for judgment: 


(a) pursuant to Rule 12(b)(6) of the Federal Rules 


of Civil Procedure dismissing for failure to state any 


Claim upon which relief can be granted (i) the second 


and third counts of the amended complaint on the 


grounds that the acts complained of do not violate the 
Federal Securities Laws and plaintiffs have no standing 


under the Federal Securities Laws to complain of those 


39a 


acts and (ii) the first count on the ground that plain- 
tiffs -sv not assert, as their own, the common law 
rights of Stirling Homex and its creditors; 

(b) pursuant to Rule 12(b) (1) of the Federal Rules 


of Civil Procedure dismissing the state law claim of the 


the grounds that (i) pendent jurisdiction does not 
exist and (ii) exclusive jurisdiction of the prayer for 
a declaration that the liens of defendant Banks on the 
property of the debtor in reorganization are null, void 
and of no effect is within the reorganization court, 


first count for lack of subject matter jurisdiction on 
and granting such other and further relief as to the Court 


April 15, 1974 
WAINE & MOORE, 
Attorneys for Defendants 
Frank Beattie and 
New York, N. Y. 10005 
TO: 


MESSRS. FELDSHUH & FRANK, 
Attorneys for Plaintiffs, 
144 East 44th Street, 


John J. Irish, 
One Chase Manhattan Plaza 
New York, N. Y. 10017 


May seem just and proper. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK ne 


I ee 


| DAVID STIRLING, JR., and 3 
WILLIAM G. STIRLING, : 


| Plaintiffs, 
-~against- 


CHEMICAL BANK, individually, and 
as Agent; THE CHASE MANHATTAN 
BANK, N. A.; MARINE MIDLAND BANK - 
WESTERN; MARINE MIDLAND BANK - 
ROCHESTER; LINCOLN FIRST BANK OF 
ROCHESTER (formerly LINCOLN 
ROCHESTER TRUST COMPANY); UNION 
COMMERCE BANK, FRANK BEATTY; JOHN 
J. IRISH; PAAVO PRIMA; “RICHARD 
RULE"; "MICHAEL ROE"; “MARTIN ROE"; 
"ALPHONSE ROE"; and "BILL ROE", 
(quoted names fictitious, true 
names being unknown, the parties 
intended being officers and/or 
employees of the respectively 
named defendant banks, as co- 
conspirators, along with other 
co-conspirators, not herein 
named), 


72 Civ. 4476 DBB 


NOTICE OF MOTION 


Defendants. 


PLEASE TAKE NOTICE that upon the amended complaint 
filed herein the undersigned will move this Court at Roo~ 
129, United States Court House, Foley Square, New York, 

New York, at 9:30 a.m. on March 12, 1973, for judgment: 

(a) pursuant to Rule 12(b) (6) of the Federal 

Rules of Civil Procedure dismissing for failure to 

state any claim upon which relief can be granted (i) 

the second and third counts of the amended complaint 
| on the groun¢e that the acts complained of do not 


| violate the Federal Securities Laws and plaintif 3 


have no standing under the Federal Securities Laws 


Sidiza Lew. We BILAN LNIV 
: 


‘ie 
to complain of those acts and (ii) the first count on | 


the ground that plaintiffs may not assert, as their 
own, the common law rights of Stirling Homex and its 
creditors; 

(b) pursuant to Rule 12(b) (1) of the Federal 


Rulesof Civil Procedure dismissing the state law 


claim of the first count for lack of subject matter 
jurisdiction on the grounds that (i) pendent juris- 
diction does not exist and (ii) exclusive jurisdiction 
of the prayer for a declaration that the liens of 
defendant Banks on the property of the debtor in 


reorganization are null, void and of no effect is 


within the reorganization court, 


may seem just and proper. 
February 14, 1973 


and granting such other and further relief as to the Court 
| 

CRAVATH, SWAINE & MOORE, 

| 


Attorneys for Defendant 
Paavo Prima, 
One Chase Ma:hattan Plaza 


New York, N.Y. 10005 " 


} 


Feldshuh & Frank, Esq3., 
Attorneys for Plaintiffs, 
144 East 44th Street, 
New York, N.Y. 10017 


To: | 
| 
| 
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OPINION OF THE DISTRICT COURT 


(Filed September 30, 


David STIRLING, Jr. and Wiliam *~ oa 
G. Stirling, Plaintiffs, ‘ 
Vv. 
CHEMICAL BANK et al, Defendants. 
David STIRLING, Jr, and William, ; 
G. Stirling, Plaintiffs, se 
Vv. 
FIRST NATIONAL STATE BANK OF. 
NEW JEBSEY et al, Defendants. -, 
David STIRLING, Jr, and William: . 
G. Stirling, Ptaintiffs, 
Vv. 
FIRST NATIONAL BANK OF CEE: 
CAGO et al, Defendants. “= 
David STIRLING, Jr., and Wiliam ~_) 
G. Stirling, Plaintiffs, 


“a Oe 


UNION PLANTERS cr 
et al, Defendants. . oi 
Nos. 72 Civ. 4476, 74 Civ. 0-14 Cin. 


United States District 
S. D. New York. =! 
Sept. 30, 1974 


Stockholders brought 
cover on theories of common-lavsztraad, 
of fraud in connexion with or 
sale of security and of violation of duty - 
to file reports under Securities ¥ Bx- 
change Act provisions on basis‘of.alleg- 
tion that defendants had conspired=to 
gain control of corporation- -and-toxper : 


fect a preferred position as lienors on’ 


corporate assets by means of fraudulent 
representations that defendants would 
pot call loans outstanding against corpo- 
ration and would advance 
sums. -On motions by defendants in cer- 
tain cases to dismiss complaint and on 
plaintiffs’ motion for leave to renew or 
reargue their opposition to motion of de- 
fendant ir other case to dismiss com- 
plaint, or alternatively, for a certifica- 
tion of order dismissing such complaint, 
the District-Court, Bonsal, J., held inter 
alix, that complaint failed to state claim 
on which relief could be granted for 
fraud in connection with purchase or 
gale of security or could be granted un- 


1974) 


der provisions imposing reporting ‘re- 
quirements, that Court could not enter- 
tain common-law fraud claims under 
‘ doctrine of pendent jurisdiction that 
plaintiff stockholders were not enuitled 
to maintain common-law fraud action on 
certain other theory and that certain 
complaint stated cause of action for 
, Coenen fraud. 
Ordered accordirgly. 


OPINION 


BONSAL, District Judge: 

Plaintiffs, David and William Stir- 
ling, owners of some 40% of the com- 
-mon stock of Stirling Homex Corpora- 


“stion (“Homex”),? are suing nine banks 
»and certain officers and employees of 
these banks, on behalf of themselves. and 


waite told securities of Stirling Homex be- 
m<tween March llth, 1972 and July 10th, 
e972 2. 
**-cial Panel on Multidistrict Litigation, 


." By Order of the Judi- 
filed December 21, 1978, those related 


Sigire “actions pending outside the Southern 


:District of New York® were transferred 

‘to this Court “for coordinated or consol- 

idated pretrial proceedings, pursuan: to 

28 U.S.C. § 1407,” with a related action 
:- pending here.? 


- By Order of Judge Burke of the Western 
"ae a ee Yerk dated July 13,. 1972, 
-Bemex's petition for preceedings ander 
Chapter X of the Bankruptcy Act was ap- 
proved and Frank G. Raichie, Eeq. was ap- 
peirted Trustee. 


additional - 


2. a) Stirling v. First National State Bank of 
New Jersey, et al. (D.N.J., Civil Action 
No. 1057-72), S.D.N.Y. Docket No, 74 
Civ. 64. - 

b) Stirling v. Firet National Bank of Chi- 

cago, et al. (N.D.Il. Civil Action No. 72 C 

3186), S.D.N.Y. Docket No. 74 Civ. 65. 

c) Stirling v. Union Planters National 

Benk, et al. (W.D.Tean. Civil Action No. 

72-429),’” B.D.N.Y. Decket Ne. 74 Civ. 64. 


3. Stirling v. Chemical Bank, et al, 72 Civ. 
4476. - 
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Opinion of the District Court 


-= Plaintiffs allege a conspiracy among 
the defendants to gain control of Homex 
sand to perfect a preferred position as 
-lienors upon the assets of Homex by 
-means of fraudulent representations 
-~that the defendants would forbear from 
—calling loans to Homex then outstanding 
- and would advance additional sums of 
money.‘ Three causes of action are as- 
~serted. The first sounds in common law 
~fraud. . Plaintiffs allege that in return 
» for Homex’s execution of financial state- 
- tents which would change the defendant 
banks from unsecured to secured credi- 
- tors, the defendants represented that 
~‘they would forbear from calling loans 
= and would make new loans to Homex. 
x:These - representations were. allegedly 
“false, and their -breach, it is contended, 
* resulted in the insolvency of Homex and 
zp the Joss of value of Homex securities. 
- Plaintiffs further allege that they re- 
“.eigned their positions as officers and di- 
evectors of Homex in reliance on defend- 
~ ants’ false representations that if they 
did so, outstanding loans would not be 
called and new loans would be made. 


Plaintiffs’ second cause of action al- 
leges violations of section 10(b) of the 
Securities Exchange Act of 1934 (“Ex- 
change Act”), 15 U.S.C. § 78j(b), Secu- 
rities and Exchange Commission Rule 
10b-5, 17 C.F.R. § 240.10b-5, and sec- 
tion 17(a)-of the Securities Act of 1933 
(“Securities Act”), 15 U.S.C. § 77q(a). 
Plaintiffs contend that defendants were 
“control persons” and as such ‘had a 
duty to disclose materia! information; 
that defendants falsely represented that 
they would not cal! outstand'ng loans 
and would make additionz: loans to 
Homex and failed to disclose their inten- 
tion: not to forbear from calling loans 
and not to make additional loans;. that 


4. The amended complaint in Stirling  v. 
Chemical Bank, et al, and the complaints in 
Stirling v. First National State Bank of New 
Jersey, et al., Stirling v. First National 
Bank of Chicago, et al., nd Stirling v. Un- 
jon Planters National Bank, et al., contain 

- virtually idemtical factual allegations. For 
convenience, therefore, they are discussed in 
the text as a single complaint. 


these m.srepresentations and nondisclo- 
sures resulted in artificially inflated 
market prices; and that 


“ijn ignorance of the omission by 
the defendant banks and other co-cor 
spirators, to disclose their intent! 
not to refrain from calling their Ie: s 
and not to advance additional sum« 

to $55,000,000 . . .. the- plain 
tiffs and other members of the Class, 
relying upon the integrity of the mar- 
ket prices during said period in re- 
taining their shares or in purchasing 
or selling their shares, sustained sub- 
stantial injury and damages as a re- 
sult of the wrongs herein complained 
of.” 


For a third cause of action, plaintiffs 
allege that defendants were “corporate 


insiders and control persons” who were 
required to file reports under sections 13 
and 16 of the Exchange Act, 15 U.S.C. 
§§ 78m and 78p, and that defendants 
failed to do so. 

While Stirling v. First National Bank 
of Chicago, et al., 74 Civ. 65, was still 
pending before Judge McGarr of the 
Northern District of Illinois, defendant 
First National Bank of Chicago moved 
to dismiss the complaint. Prior to the 
filing of the Order of the Judicial Panei 
on Multidistrict Litigation transferring 
the case to this district, Judge McGarr, 
by “Memorandum Opinion and Order” 
dated December 4, 1978 granted the mo- 


.tion: to-dismiss, except insofar as plain- 


tiffs” first cause of action stated indi- 
vidual claims for common law fraud. 

The defendants in the other cases now 
move pursnant to F.R.Civ.P. 12(b)(1) 
and 12(b)(6) for an order dismissing 
the amended complaint in Stirling v. 
Chemical Bank, et al., 72 Civ. 4476, and 
the complaints in Stirling v. First Na- 
tional State Bank of New Jersey, et ai., 
74 Civ. 64, and Stirling v. Union Plant- 
ers National Bank, et al., 74 Civ. 66, for 
lack of jurisdiction over the subject mat- 
ter and for failure to state a claim upou 
which relief can be granted. Plaintiffs © 
move for an order pursuant to F.R.Civ. 
P. 6(b), 59, and 60, granting them 


- American 
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“leave to renew or reargue their opposi- 
tion to” the motion of defendant First 
National Bank of Chicago to dismiss the 
complaint, which was granted by Judge 
McGarr, or “alternatively, for a certifi- 
cation [of Judge McGarr’s order] pursu- 
ant to 28 U.S.C. § 1292(b).” 


Section 10(b), Rule 10b-5, and Section 
17(a) 


[1,2] To fall within the scope of 
section 10(b) of the Exchange Act and 
Rule 10b—5, the fraud alleged by plain- 
tiffs must be “in connection with the 
purchase or sale of any security.” 15 
U.S.C. § 78j(b); SEC v. National Secu- 
rities, Inc., 393 U.S. 453, 466, 89 S.Ct. 
564, 21 L.Ed.2d 668 (1969). For section 
17(a) of the Securities Act-to apply, 
fraud must be alleged “in the offer or 
sale of any securities.” 15 U.S.C. § 77q. 
Generally, the courts of the Second, 
Third and Sixth Circuits 5 have held that 
only a purchaser or seller of a security 
may maintain an action for damages un- 
der section 10(b) of the Exchange Act 
and Rule 10b-5. See Haberman v. Mur- 


chison, 468 F.2d 1805 (2d Cir. 1972); . 


Greenstein v. Paul, 400 F.2d 580 (2d 
Cir. 1968); Birnbaum v. Newport Steel 
Corp., 193 F.2d 461 (2d Cir.),; cert. de- 


‘nied, 343 U.S. 956, 72 S.Ct. 1061, 96 L. 


Ed. 1856 (1952); -Landy v. Federal De- 
posit Insurance Corp., 486 F.2d 189 (3d 
Cir. 1973), cert. denied, 416 U.S. 960, 94 
S.Ct. 1979, 40 L.Ed.2d 312 (U.S. 1974); 
Simmons v. Wolfson, 428 F.2d 456. (6th 
Cir. 1970), cert. denied, 400 U.S. 999, 91 
S.Ct. 459, 27 L.Ed.2d 450 (1971); 
James v. Gerber- Products Co., 483 F.2d 
944 (6th Cir. 1973). Similarly, it has 
been held that only a purchaser of secu- 
rities may invoke the provisions of sec- 
tion 17(a) of the Securities Act. See 
Birnbaum v. Newport Steel Corp., swu- 
pra; Slavin v. Germantown Fire Insur- 
ance Co., 174 F.2d 799, 807 n. 17 (3d Cir. 
1949); Berne Street Enterprises, Inc. v. 
Export Isbrandtsen Co., 
{1969-1970 Transfer Binder] CCH Fed. 
Sec.L.Rep. { 92,711 (S.D.N.Y.1970). 


5. This Court must apply the substantive law 
of the transferor foram. In re Plumbing 


Those cases which heve relaxed the re- 
quirement that plaintiff be a purchaser 
or seller have involved a fraud in con- 
nection with an actual purchase or sale 
of securities which resulted in injury to 
the plaintiff. See e. g. Eason v. General 
Motors Acceptance Corp., 490 F.2d 654 
(7th Cir. 1973), cert. denied, 416 U.S. 
960, 94 S.Ct. 1979, 40 L.Ed.2d 812 (U.S. 
1974); James v. Gerber Products Co., 
supra; Crane Co. v. Westinghouse Air 
Brake Co., 419 F.2d 787 (2d Cir. 1969), 
cert. denied, 400 U.S. 822, 91 S.Ct. 41, 
27 L.Ed.2d 50 (1970); Mutual Shares 
Corp. v. Genesco, Inc., 884 F.2d 540 (2d 
Cir. 1967); Vine v. Beneficial Finance 
Co., 374 F.2d 627 (2d Cir.), cert. denied, 
389 U.S. 970, 88 S.Ct. 468, 19 L.Ed.2d 
460 (1967); Heyman v. Heyman, 356 
F.Supp. 958 (S.D.N.Y.1978). 


[3] In the present case, plaintiffs in 
essence allege only that the defendants 
falsely represented that they would not 
call outstanding loans and would advance 
additiona] monies to Homex; that plain- 
tiffs relied on these representations and 
retained their Homex stock; and that 
*“- value of their Homex stock declined 
when “the defendants’ representations 
proved false, the loans to Homex were 
called, and no further monies were ad- 
vanced. Not only have plaintiffs failed 
to allege that they are purchasers or 
seliers of securities, but they have also 
failed to allege that there was any pur- 
chase or sale of securities. — 

Plaintiffs argue that by letter of 
April 15, 1972, they expressed willing- 
ness to pledge their unencumbered Hom- 
ex stock to the defendant banks in order 
to induce the banks to forbear from call- 
#hg outstanding loans. The letter of 
April 16 provides: 

“5. David: Stirling and William G. 
Stirling will pledge to the Agent, as 
agent for the Banks, all unencumbered 
shares of capital stock of the Compa- 
ny owned by them (and all encum- 
bered shares now owned by them 
which may hereafter cease to be en- 


Fixtures Litigation, 342 F.Supp. 756 (J.P. 
M.L.1972). 
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. tumbered); such pledge to be termi- ~ 
ay mated when all defaults by the Compa- 
ny have been cured.” 


‘Plaintiffs contend that this letter oper- 
-ated as a sale of securities. However, 
no pledge of plaintiffs’ stock was ever 
actually made, and a mere expression of 
“willingness to pledge stock does not con- 
stitute-a sale of a security. 


- Plaintiffs also contend that a “Revolv- 
ing Credit Agreement” entered into be- 
-tween Homex and the-defendant banks 
“imvoived the. purchase or sale of securi- 
ties. According. to the complaint, the 
purpose of the “Revolving Credit Agree- 
‘ment” was to obtain “working capital” 
for Homex and its wholly-owned subsidi- 
ary, U.S. Shelter Corporation. There is 
nothing in the complaint to suggest that 
the “Revolving Credit Agreement” in- 
volved the purchase or sale of securities 
or was anything but an ordinary com- 
mercial] loan transaction. See McClure 
v. First National Bank, 852 F.Supp. 454 
(N.D.Tex.1978). Moreover, a credit 
agreement between Homex and the de- 
fendant banks could not confer -upon 
plaintiffs as shareholders of Homex the 
status of purchaser or seller required by 
Birnbaum and progeny for standing to 
bring an action for damages under Rule 
10b-5. 


Plaintiffs having failed to allege that 
they are purchasers or sellers of securi- 
ties or even that there was any purchase 
-or sale of securities, the defendants’ mo- 
tions to dismiss the amended complaint 
‘in Stirling v. Chemical Bank, et al., and 
the complaints in Stirling v. First Na- 
tional State Bank of New Jersey, et al. 
and Stirling v. Union Planters National 
Bank, et al., are granted as to plaintiffs’ 
second cause of action. Moreover, since 
plaintiffs have not alleged any purciiase 
or sale of securities, Judge McGarr’s de- 
cision in Stirling v. First Nationsl Bank 
of Chicago, et al., 74 Civ. 65, is not af- 
fected by the Seventh Circuit's decision 
in Eason v. General Motors Acceptance 
Corp., supra. The complaiat in Eason 
alleged fraud in connection with the is- 


suance of securities by a corporation in 
which plaintiffs were stockholders. 


Plaintiffs’ motion for an order granting 
them leave to reargue or certifying 
Judge McGarr’s. order for appeal is 
therefore denied. 


Sections ‘13 and 16 


{4} Section” 18(d)(1) of the Ex- 
change Act imposes certain reporting re- 
quirements on any person who, after ac- 
quiring the “beneficial owner-hip” of 
any registere equity security, is the 
beneficial owner of more than 5 per cent 
of such securities. - Plaintiffs’ complaint 
fails to allege that the defendants either 
acquired or were the beneficial owners 
of any Homex stock. Plaintiffs contend, 
however, that the defendant banks act- 
ing a8 a group acquired the beneficial 
ownership of more than 5 per cent of 
Homex stock through the letter of April 
15 in which plaintiffs expressed their 
willingness to pledge their unencum- 
bered Homex stock to the defendant 
banks. 


As pointed out earlier, there never 
was a pledge of stock. Moreover, voting 
control of stock has been held to be the 
only relevant element of “beneficial own- 
ership” within the meaning of seetion 
13(d)(1). GAF Corp. v. Milstein, 453 
F.2d 709, 716 (2d-Cir: 1971), cert: de- 
nied, 406 U.S. 910, 92 S.Ct. 1610, 81 L. 
Ed.2d 821 (1972); Bath Industries, Inc. 
v. Blot, 427 F.2d 97, 112 (7th Cir. 1970). 
Plaintiffs have not alleged that the de- 
fendants ever acquired voting control 
over any Homex stock. Finally, plain- 
tiffs have alleged no injury. to them- 
selves resulting from the defendants’ 
failure to file the ‘reports allegedly re-~ 
quired under: section 13(d)(1). See 
Washburn v. Madison Square Garden 
Corp., 340 F.Supp. 604, 608 (S.D.N.Y. 
1972); Grow Chemical Corp. v. Uran, 
$16 F.Supp. 891 (S.D.N.Y.1970). Plain- 
tiffs have failed tc state a claim under 
section 13(d) upon which relief can be 
granted. ‘ 
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[5] Section 16(a) of the Exchange 
Act imposes certain reporting require- 
ments on officers, directors and benefi- 
cial owners of more than 10 per cent of 
any class of any registered equity secu- 
rity. Plaintiffs have not alleged, how- 
ever, that defendants were beneficial 
owners of any Homex stock, or that they 
were officers or directors of Homex. 
The letter of April 15, 1972 in which 
plaintiffs expressed willingness to 
pledge their Homex stock did not make 
defendants beneficial owners of Homex 
stock within the meaning of section 
16(a). Cf. 17 C.F.R. § 240.16a-6(a) n. 
+ F 


{6] Plaintiffs contend that when the 
office of President of Homex “was filled 
by a person designated and approved by 
the defendants,” as alleged in the com- 
plaint, the defendants became officers of 
Momex within the meaning of section 
16(a) through “deputization.” The the- 
ory of “deputization” has been advanced 
in cases under section 16(b) involving 
“short swing” profits. Sze Blau v. Leh- 
man, 368 U.S. 403, 82 S.Ct. 451, 7 L.Ed. 
2d 403 (1962); Feder v. Martin Mariet- 
ta Corp., 406 F.2d 260 (2d Cir. 1969), 
cert. denied, 396 U.S. 1036, 90 S.Ct. 678, 
24 L.Ed.2d 681 (1970). However, the 
concept of “deputization” has not been: 
extended to the reporting requirements: 
of section 16(a). Moreover, even if de~ 
fendants were required to file reports: 
under section 16(a), plaintiffs have aby 
leged no injury to themseives resulting? 
from defendants’ failure to file. Cf: 
Grow Chemical Corp. v. Uran, supra. 4 3 

Plaintiffs having failed to statexa 
claim under sections 13(d) and 16(@ ’ 
upon which relief can be granted,..d 
fendants’ motions to dismiss the amend 
ed complaint in Stirling v. Chemical 
Bank, et al., and the complaints in Stix 
ling v. First National State Bank.g 
New Jersey, et al. and Stirling v. Un 
Planters National Bank, et al, 5a 
granted as to plaintiffs’ third ca ¢ 
action. >” 


Common Law Fraud ay 


(7] Since plaintiffs have not, 
any federal claims upon which relief¢: 
be granted, this Court may not enterth 
plaintiffs’ common law fraud } 
der the doctrine of pendent j diet; 
United Mine Workers v. Gibbs, 88% 
715, 726, 86 S.Ct. 1180, 16 LEd See 
(1966); Heyman v. Heyman, supregig 


(8] The amended complaint 
ling v. Chemical Bank, et alia 
basis for federal jurisdiction:qvem# 
tiffs’ common law fraud . 
than pendent jurisdiction.. Aces 
the allegations of the compl 


the defendants appear tort 
New York for diversity pur] 
Union Commerce Bank, whiel 
be a citizen of Ohio. Comp 
is therefore lacking and th 
without jurisdiction under-.2% 
1332. John Birch Society# 
Broadcasting Co., 377 F.2ét 
1967). Clearly this case 
to be brought as a diversity : 
plaintiffs have indicated no intention of 
proceeding against the Union Commerce 
Bank in the absence of the New York 
defendants. See Oppenheim v. Sterling, 
868 F.2d 516 (10th Cir. 1966), cert. de- 
nied, 386 U.S. 1011, 87 S.Ct. 1857, 18 L. 
Ed.2d 441 (1967), reh. denied, 388 U.S. 
925, 87 S.Ct. 2127, 18 L.Ed.2d 1380 
(1967), 889 U.S. 1059, 88 S.Ct. 757, 19 
L.Ed2d 861 (1968); cf. Kerr v. Com- 
pagnie De Ultramar, 250 F.2d 860 (2d 
Cir. 1958). Defendants’ motions to dis- 
miss the amended complaint in Stirling 
v. Chemical Bank, et al. are therefore 
granted as to plaintiffs’ first cause of 
action, without p:.'udice to plaintiffs’ 
instituting a new action against Union 
Commerce Bank, if they are so advised. 

In the cases of Stirling v. First Na- 
tional State Bank of New Jersey, et ai. 
and Stirling v. Union Planters National 
Bank, et al., diversity of citizenship and 
an amount in controversy in excess of 
$10,000 have been alleged. Jurisdiction 
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over plaintiffs’ common law fraud 
claims in these cases therefore exists un- 
der 28 U.S.C. § 1332. The fraud alleg- 
ed)y having occurred in New York, none 
of the parties disputes the application of 
New York law. 


{9]- Plaintiffs assert injury in their 
capacity as Homex shareholders and as 
individuals. They allege that misrepre- 
sentations made to Homex-by the de- 
fendants resulted in the insolvency of 
-Homex and the Joss of value of Homex 
securities. Plaintiffs also allege that in 
reliance on the defendants’ misrepresen- 
tations they resigned as officers and di- 

- rectors of Homex. ee 
insofar as plaintiffs allege injury to 
themselves as shareholders, in common 
-with all other Homex shareholders, aris- 
ing from misrepresentations made to 
Homex, they have no personal right of 
action. “For a shareholder to obtain a 
personal right of action there must be 
relations between him and the tort-fea- 
sor independent of those which the 
shareholder derives through his interest 
in the corporate assets and business.” 
Green v. Victor Talking Machine Co., 24 
F.2d 378, 381 (2d Cir.), cert. denied, 278 
U.S. 602, 49 S.Ct. 9, 73 L.Ed. 530 
(1928); see also Brody v. Chemical 
Bank, 482 F.2d 1111 (2d Cir.), cert. de- 
nied, 414 U.S. 1104, 94 S.Ct. 737, 38 L. 
Ed.2d 559 (1978); Niles v. New York 
Central and Hudson River R.R. Co., 176 
N.Y.°119, 68 N.E. 142 (1903). 

10] Plaintiffs argue that their ex- 
pression of willingness to pledge their 
Homex atock, contained in their letter of 


April 15, 1972, created a relationship be-. 


tween them and the defendants, indepen- 
dent of the relationship which they de- 
rived through their interest as share- 
holders in Homex. Nevertheless, no 
pledge of stock was ever actually made, 
ef. Ritchie v. McMullen, 79 F. 522 (6th 
Cir.), cert. denied, 168 U.S. 710, 18 S.Ct. 
945, 42 L.Ed. 1212 (1897), and plaintiffs 
do not allege that they suffered any in- 


jury as a result of expressing their will- 
ingness to pledge their stock. 


{11] However, insofar as plaintiffs 
allege that they resigned their positions 
as officers and directors of Homex in 
reliance on defendants’ false representa- 
tions made to them as individuals, that 
if they did so, outstanding loans would 
not be called and further loans would be 
made, a cause of action for common law 
fraud may be stated. -Therefore, the 
motions of First National State Bank of 
New Jersey and Union Planters Nation- 
al Bank to dismiss the complaints in 
Stirling v. First National State Bank of 
New Jersey, et al. and Stirling v. Union 
Planters National Bank, et al. are grant- 
ed as to plaintiffs’ first cause of action, 
provided that plaintiffs are given leave 
to file amended complaints within twen- 
ty days of the date of the order to be 
entered herein, setting forth their 
claims arising from their resignations 
as officers and directors of Homex in 
reliance on defendants’ allegedly false 
representations made to them as individ- 
uals. 

To summarize, defendants’ motions to 
dismiss the amended complaint in Stir- 
ling v. Chemical Bank, et al., and the 
complaints in Stirling v. First National 
State Bank of New Jersey, et al. and 
Stirling v. Union Planters National 


Bank, et al., are granted. The motions 
of defendants First National State Bank 
of New Jersey and Union Planters Na- 
tional Bank are granted with leave to 
plaintiffs to file amended complaints 
with respect to the first cause of action 
within twenty days of the date of the 
order to be entered herein. The motion 
of Union Commerce Bank is granted 
without prejudice to plaintiffs’ institut- 
ing a new action against said bank, if 
they are so advised. Plaintiffs’ motion 
for an order granting them leave to 
reargue or certifying Judge McGarr’s 
order for appeal is denied. 


- Settle arders on notice. 
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ORDER AND JUDGMFT OF THE DISTRICT COURT (Filed November 8, 1974) 
UNITFL STATES DISTRICT COURT | 


SOUTHERN DISTRICT OF NCW YORK 
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DAVID STIRLING, JR. and : | 
WILLIAM G. STIRLING, : . 
Plaintiffs, : | 

-against- : | 

CHEMICAL BANK, individually, and : | 

as Agent; THE CHASE MANHATTAN : | 

BANK, N. A.; MARINE MIDLAND BANK- : 72 Civ. 4476 DBB 

WESTERN; MARINE MIDLAND BANK- : 

ROCHESTER; LINCOLN FIRST BANK OF : ORDER | 

ROCHESTER (formerly LINCOLN : { 

ROCHESTER TRUST COMPANY); UNION : | 

COMMERCE BANK, FRANK BEATTY; JOHN : | 

J.IRISH; PAAVO PRIMA; "RICHARD : | 

ROE"; "MICHAEL ROE"; "MARTIN ROE" 

“ALPHONSE ROE"; and “BILL ROE"; : 

(quoted names fictitious, true : 

names being unknown, the parties ag 

intended being officers and/or : ~ | 

employees of the respectively : * NOV 8 1974 | 

named defendant banks, as Cco- $ | 

conspirators, along with other : 

co-conspirators, not herein : 

namedqd) , 


Defendants. : 
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Defendant Chemical Bank having moved this Court for 


judgment 


(a) pursuant to Rule 12(b) (6) of the Federal 
Rules of Civil Procedure dismissing for failure to 
state any claim upon which relief can be granted 
(i) the second and third counts of the amended complaint 
on the grounds that the acts complained of do not 
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(b) pursuant to Rule 12(b) (1) of the Federal 
Rules of Civil Procedure dismissing the state law 
claim of the first count for lack of subject matter 
jurisdiction on the grounds that (i) pendent juris- 
diction does not exist and (ii) exclusive jurisdiction 
of the prayer for a declaration that the liens of 
defendant Banks on the property of the debtor in 
reorganization are null, void and of no effect is 


within the reorganization court; and 


(c) granting such other and further relief as to 
the Court may seem just and proper 


and after hearing counsel and ifter due deliberation, and 
upon filing the opinion of the Court dated September 30, 
1974, it is 
ORDERED that the motion of defendant Chemical 
Bank is granted in all respects and that this action and 
the Amended Complaint herein, and each of the causes of action 
asserted therein by plaintiffs, and each of them, against 
Chemical Bank are dismissed with prejudice and the Clerk 
of this Court 1s directed to enter judgment accordingly; 
Defendant The Chase “anhattan Bank, N. A. having moved 
this Court for judgment 
(a) pursuant ro Rule 12(b) (6) of the Federal 
Rules of Tivii Procecure dismissing for failure to 
state any claim upon which relief can be granted (i) 
the second and third counts of the amended complaint on 
the grounds that the acts complained of do not violate 


the Federal Securities Laws and plaintiffs have no 
under the Federal Securities Laws to complain 
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of those acts and (ii) the first count on the ground 
that plaintiffs may not assert, as their own, the 
common law riuhts of Stirling Homex and its creditors; 


(b) pursuant to Rule 12(b) (1) of the Federal 
Rules of Civil Procedure dismissiny the state law 
claim of the first count for lack cf subject matter 
jurisdiction on the grounds that ‘i}) pendent juris- 
diction does not exist and (ii) exclusive jurisdiction 
of the prayer for a declaration that the liens of 
defendant Banks on the property of the debtor in 
reorganization are null, void and of no effect is 
within the reorganization court; and 


(c) granting such other and further relief as to 
the Court may seem just and proper 


and after hearing counsel and after due deliberation, and 
upon filing the opinion of the Court, dated September 30, 
1974, it is 
ORDERED that the motion of defendant The Chase 
Manhattan Bank, N. A. is granted in all respects and that 
this action and the Amended Complaint herein, and each of the 
causes of action asserted therein by plaintiffs, and each of 
them, against The Chase Manhattan Bank, N. A. are dismissed 
with prejudice and the Clerk of this Court is directed to 
enter judgment accordingly; 
Defendants ‘Marine Midland Bank-Western and Marine 
Midland Bank-Rochester having moved this Court for judgment 
(a) pursuant to Rule 12(b) (6) of the Federal 
Rules of Civil Procedure dismissing for failure to 
state any claim upon which relief can be granted (i) 
the second and third counts of the amended complaint 
on the grounds that the acts complained of do not 


~ziolate the Federal Securities Laws and plaintiffs 
have no standing under the Federal Securities Laws to 


complain of those acts and (ii) the first count on the 
ground that elaintiffs mav not assert, as their own, 
the common law rights of Stirling Homex and its creditors; 


(b) pursuant to Rule 12‘b) (1) of the Federal 
Rules of Civil Procedure dismissing the state law 
claim of the first count for lack of subject matter 
jurisdiction on the grounds that (i) pendent jurisdiction 
does not exist and (ii) exclusive jurisdiction of the 
prayer for a declaration that the liens of defendant 
Banks on the property of the debtor in reorganization 
are null, void and of no effect is within the 
reorganization court; and 


(c) granting such other and further relief as to 
the Court may seem just and proper 


and after hearing counsel and after due deliberation, and 
upon filing the opinion of the Court,dated September 30, 
1974, it is 
ORDERED that the motion of defendants Marine Midland 
Bank-Western and {:arine Midland Bank-Rochester is granted in 


all respects and that this action and the Amended Complaint 


herein,and each of the causes of action asserted therein by 


plaintiffs, and each of then, against Marine Midland Bank- 
Western and Marine Midland Bank-Rochester are dismissed with 
prejudice and the Clerk of this Court is directed to enter 
judgment accordingly; 
Defendant Lincoln First Bank of Rochester having 
moved this Court for judgment 
1. Pursuant to Rule 12(b) (6) of the Federal Rules 
of Civil Procedure, dismissing the first cause of action 
alleged in the Amended Complaint, for failure to 


state a claim upon which reiief can be granted on the 
sround that plaintiffs may not assert as their own claims 
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those which, if proper, would belong only to Stirling : 
Homex Corporation and its creditors; 


2. Pursuant to Rule 12(b) (6) of the Federal 
Rules of Civil Procedure, dismissing the second and 
third causes of action alleged in the Amended Complaint, 
for failure to state a claim upon which relief can be 
granted, on the grounds that the acts complained of 
do not violate Federal Securities Laws and that plain- 
tiffs have no standing under Federal Securities Laws to 
complain of those acts; and 

3. Pursuant to Rule 12(b) (1) of the Federal Rules 
of Civil Procedure, dismissing any state law claim incor- 
porated in the first cause of action alleged in the Amended 
Complaint, for lack of jurisdiction over the: subject matter, 
on the grounds that pendent jurisdiction does not exist 
and that the reorganization Court has exclusive jurisdic- 
tion to declare that the liens of the defendant banks on 
the property of the debtor in reorganization are null, 
void and of no effect; and 


4. Granting such other and further relief as may 
be just and proper. 


and after hearing counsel and after due deliberation and upon 
filing the opinion of the Court, dated September 30, 
1974, 2 is 

ORDERED that the motion of defendant Lincoln First 
Bank of Rochester is granted in all respects and that this 
action and the Amended Complaint herein, and each of the causes 
of action asserted therein by plaintiffs, and each of them, 
against Lincoln First Bank of Rochester are dismissed with 
prejudice and the Clerk of this Court is directed to enter 
judgment accordingly; 

Defendants Frank Beattie (erroneously denominated 


Beatty in the caption), John J. Irish and Paavo Prima having 
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pursuant to Rule 12(b) (1) of the Federal 
vil Procedure dismissing the state law 
tne first count for lack of subject matter 
ion on the grounds that (i) pendent juris- 
oes not exist and (ii) exclusive jurisdiction 
ayer for a decla-sation that the liens of 
Banks on the property of the debtor in 
ation are null, void and of no effect is 
e reorganization court; and 
qranting such other and further relief as to 
May seem just and vroper 
1 counsel and after due deliberation, and 


ne opinion of che Court,dated September 30, 
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the motions of defendants Frank 


fy 
, 


J. Irish and Paavo Prima are granted in all 
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ion and the Amended Complaint herein 
action asserted therein by plaintiffs, 
1em, against Frank Beattie, John J. Irish 

ia are 4d:smissed with prejudice and the 


ourt is directed to enter judgment accordingly; 


eR ES he 


And defendant Union Commerce Bank haviny movad this 


Court for judgment ‘ 


(a) pursuant to Rule 12(b) (6) of the Federal Rules 
uf Civil Procedure, dismissing the Amended Complaint as 
to defendant Union Commerce Bank on the ground that it 
fails to state a claim upon which re’.ef can be granted, 
in that (i) as to the first cause of action, plaintiffs 
lack standing to assert on their own behalf the common 
law rights of Stirling Homex Corporation and its creditors, 
ana (ii) as to the second and third causes of action, the 
acts complained of do not constitute violations of § 17(a) 
of the Securities Act of 1933 or of §§ 10(b), 13 and 16 
of the Securities and Exchange Act of 1934; and 


(b) pursuant to Pule 12(b)(1) of the Federal Rules 
of Civil Procedure dismissing the first cause of action 
on the further ground that the Court lrcks jurisdiction 
over the subject matter in that (1) pendent jurisdiction 
over the first cause of action is not present and (ii) 
exclusive authority over the prayer for relief, declaring 
the liens of the Union Commerce Bank null and void lies 
within the reorganization Court; and 


(c) for such other and further relief as the Court 
deems appropriate 


and after hearing counsel and after due deliberation and upon 


filing the opinion of the court dated September 30, 1974, it 


= is 

. j 
~ ORDERED that the motion of defendant Union Commerce 
1 § Bank is granted in all respects and that this action and the 


Amended Complaint herein, and each of the causes of action 
asserted therein by plaintiffs, and each of them, against 


Union Commerce Bank are dismissed with prejudice except that 


- 
t 

“ plaintiffs' individual claims, if any, for common law fraud, 

+. j arising out of their resignations as officers and directors 
SY) ig, of Stirling Homex Corporation, as elleged in the first cause 
3 MN of action, are dismissed without prejudice and the Clerk of 


= this Court is directed to enter judg ent accordingly. 
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UNITED STATCS DISTRICT COURT § 


SOSTIUERZY DISTRICT OF LL YORK 
DAVID STIRLING, JR. and : 
WInTtsctt G. STIRLING, : 


Plaintiffs, 
-against- 


CHEMICAL BANK, individually, and : 
2s Agent; THE CHASE MANHATTAN 
BANK, N. A.; MARINE MIDLAND BANK- 
WESTERN; MARINE MIDLAND BANK- 
ROCHESTER; LINCOLN FIRST BANK OF 
ROCHESTER (formerly LINCOLN 
ROCEESTER TRUST COMPANY); UNTON 
COMMERCE BANK, FRANK BEATTY; JOHN 
J.IRISH; PAAVO PRIMA; "RICHARD 
ROE"; "ML. YAEL ROE"; "MARTIN ROE” 
"ALPHONSE ROE”; and “BILL ROE”; y 
(quoted names fictitious, true.. 
names being unknown, the parties 
inten@ea being officers and/or 
emplovees of the respectively 
named defendant banks, as. co- 
conspirators, along with other 
ce-conspirators, not herein 
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NOTICE OF APPZAL'' - 
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Defendants. 
SIR Ss : : : } : 
PLEASE. TAKE NOTICE, that the plaintiffs, DAVID STI ‘ 


JR. and WILLIAM G. STIRLING, do hereby appeal from the 

November 7, 1974 Order of the Honorable Dudley B. Bonsal 

herrin, filed November 8, 1974, with respect to defendents' , 
. "a . 

Rule 12 Motions tc Dismiss the Complaint, ena each and every | 


pert of said Order, 


Dated: New York, N.Y. 
Decenver 6, 1974 


An Hohe ? the Fira 

14h Bast “4tn Street ~ 
New York, ti. ¥.10017 

(212° 687-8930 


os 
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& & MOORE 
Defendants Chemical Bank, Prank Beattie P 
ana Paavo Prima 
avtan Plaza 
York 10095 
. MILBAX, TWSED, HADLEY & MeCLOY 
Attorneys for Defendants The Chase Menhatten Hank, NA. 
and First fiational State Bank of Mey versey 
Cne Chase Manhattan Plaza 
New York, New York 10005 


BLEAKLEY, PLATT, SCHMIDT, HART &.FRITZ. : 
ttorney” For Defendants Mapvine Midland Bank -— Western 

and Marine iMicglend Bank - Rochester 

120 Broadway 


‘New York, New ck 10005 


NIXON, HARGRAVE, @RVANS & DOYLE 

Attorneys for Defendant Lincoln First Bank of Rochester 
3209 Lincoln First Tower 

Rochester, ife.. York 14603 


DEBEVOISE, PL. ° “Ou, LYONS & GATS 

Attorneys co. eLendants Union Commerce Benk 
and Union Pleaters Nationel Bank 

299 Park Avenus ree 

New York, New York 10017 


TOWNLEY, UP PDINS, CARTER & RODGERS 
Attorneys for Def- ndant rst G 

220 East Hone Strat 

New Yori, Ner York 10017 


ion2i Sank of Chicazo 


a 
A 20) Affidavit of Service by Mail ° G LUTZ APPELLATE PRI@TF RS, INC, 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


DAVID STIRLING, JR. et.al., Index No. 


Plaintiffs-Appellants, 


~ 


against Affidavit of Service by Mail 


CHEMICAL BANK, et.al., 


Defendants--Respondents. 


STATE OF NEW YORK, “OUNTY OF New York aa; 
Eugene L, St. Louis being duly sworn, 
‘ deposes and says that deponent is not a party to the action, is over 18 years of age and resides at 
1235 Plane Street, Union, N.J. 07083 
That upon the 2lst day of March 19 75 , deponent served the annexed Appendix 
upon see attached attorney(s) for 


in this action, at see attached 


the address designated by said attorney(s) for that 
purpose by depositing # true copy of same, enclosed in a postpaid properly addressed wrapper in a 
Post Office Official Depository under the exclusive care and custody of the United States Post Of- 
fice Department, within the State of New York. 


Swom to before me, this 2ist 
' 19 75 


Print name benesth signature 


/ Eugene L, St. Louis 


ROBERT T. BRIN 
NOTARY PUBLIC, STATE OF NEW YORK 
NO. 31 - 6418950 
SLIFICO IN NEW YORK COUNTY 
23/0N EXPIRES MARCH 30, 1975 


SERVICE TO 


CRAVATH SWAINE & MOORE 

Attorneys for Chemical Bank, Defendant-Respondent 
One Chase Manhatten Plaza 

New York, N.Y. 


MILBANK TWEED HADLEY & Mc CLOY 
Attorneys for Chase & First Nat. Bank od N.J. 
Defendants-Respondents 

One Chase Manhatten Plaza 

New York, N.Y. 


BLEAKLY PLATT SCHMIDT & FRITZ 

Attorneys for Marine Midland, Defendant-Respondent 
120 Broadway 

New York, N.Y. 


DEBEVOISE PLIMPTON LYONS & GATES 
Attorneys for Union Commerce and Union Planters, 
Defendants-Respondents 

299 Park Ave 

New York, N.Y. 


TOWNLEY UPDIKE CARTER & ROGERS 

Attorneys for Lincoln First Bank, Defendant-Respondent 
220 East 42d St 

New York, N.Y. 


NIXON, HARGRAVE, DEVANS & DOYLE 

Attorneys for Lincoln First Bank, Defendan-Respondent 
3200 Lincoln First Tower 

Rochester, N.Y. 


